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Chairman of the Law Amendments Committee 
Legislative Assembly 
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Fredericton, N.B. E3B SHI 


Dear Sir, 

As the Ombudsman and current oversight officer for the Province's access and privacy laws, I 
am p[eased thilt the government is actively pursuing legislative reform with the introduction of 
Bill 89 - Right to Information and Protection ofPrivacy Act. I am also.pleased to see that 
several of the concerns raised as a result of the public consultations through the Law 
Amendments Committee on the previous Bill 82 have been taken into account and incorporated 
into the new legislation; however, there remain certain aspects of the new Act that I find to be of 
concern. 

I would like to take this opportunity to share with members of the Assembly and with New 

Brunswickers some concerns based on my iIiiiial review of the newly proposed legislation. 


Key improvements: 

I Legislative review period 

The new Act provides for a mandatory legislative review.within four years of the corning into 
force of the Act, which I think is a significant improvement over Bill 82's eight-year review. 

Also, the Law Ame~dments Committee recommended that the question of whether the 
Commissioner should be given order-making power be considered upon this review, and I am in 
agreement with this recommendation. 

IL Definition and scope of "government body" 

I was pleased to find that the new Act's definition of government body was clarified and 
expanded to include additional ilgencies, boards, and commissions that do not necessarily have 
all of its members appointed by governmeIi.tbut are considered entities of the provincial 
govemment. This approach is all-encompassing and bodes well for the application of these laws 
to the New Brunswick public sector as a whole. 
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III Expanded public interest override provisions 

Another welcome addition in the new Act is the expansion of the scope of a discretionary public 

interest override to release information where there is a risk of significant harm to the 

enviromnent or the health and safety of the public or a group ofpeople. The only override 
provision in Bill 82 applied to third party business interests, and the expanded scope is a notable 

step in the right direction. 

To reiterate the concerns raised in our submissions, it remains my view that the inclusion of a 

discretionary general public interest override clause that applies to all the exemptions would 

better underscore the government's commitment to accountability and transparency. 

IV No fees for accessing own personal information 

The new Act's provision that fees be "fair and reasonable" and that no fees be charged for 

accessing one's own personal information are steps in the right direction; however, we remain 

concerned about any fee increases that may be implemented through regulations. 

Key concerns: 

I Purpose clause: 

In our submissions to the Law Amendments Committee, I highlighted my position that the 

purpose clause in section 2 of Bill 82 was weak and did not adequately protect the right to 

information or privacy rights. In order to adequately delineate and safeguard these rights, I 

submitted that a strong purpose clause would provide that the rights of access and privacy be 

subject to reasonable limits as set out in the statute, that exceptions to these rights be narrowly 

construed, that the exclusions and exemptions not form the central purpose of the Act, and that 

the clause move away from the language of "allowing" rights, which would suggest that access 

and privacy are more privileges than rights. 

The purpose clause in Bill 89 reads largely the same as that of Bill 82, with the phrases "to make 

public bodies accountable to the public" and "to protect the privacy of the public" removed, 

which in my view amounts to a more watered-down purpose clause. The Opposition bill, Bill 

86, suggests there would be support on both sides of the house for a strongly worded purpose 
clause. 
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Having canvassed the purpose clauses in other Canadian legislation, I find that the best 
legislative practices in this area are found in the applicable federal statutes. A New Brunswick 
law that draws on the purpose clauses set out under the Federal Access to Information Act and 
the Personal Information and Electronic Documents Act would protect the rights ofNew 
Brunswickers much more effectively and would hopefully best capture the legislative intent 
evident in the Government's revised bill. Combining those two precedents into one, I would urge 

all parties to consider adopting a purpose clause as follows: 

In an era in which technology increasingly facilitates the "circulation and exchange of 
information, and whereas the free flow of information in this age is at once a necessary 
condition of our democratic rights and fundamental freedoms but also a possible constraint 
upon the rights of individuals to solitude and privacy, the purpose ofthis act is to establish rnles 
to guarantee: 

1) 	 a right of access to information in records under the control of a government body in 
accordance with the principles that government information should be available to the 
public, that necessary exceptions to the right of access should be limited and specific 
and that decisions on the disclosnre of government information should be reviewed 
independently of government; and 

2) 	 that the collection, use and disclosure of personal information by government bodies 
must occur in a manner that recognizes the right of privacy of individuals and the need 
of government bodies to collect, use or disclose personal information for purposes that a 
reasonable person would consider appropriate in the circumstance. 

11 	 Subsection 4(b) -Attorney General Exclusion Clause 

One key concern that we raised in our submissions to the Law Amendments Committee was the 
inclusion of a provision excluding records pertaining to legal affairs of the Attorney General's 
Office. In addition to the broad scope of the exclusion, of further concern is the fact that this 
provision is the first of its kind in Canadian privacy and access legislation. As I have previously 
submitted to Law amendments, United Nations Principles on Drafting Freedom of Information 
Laws suggest that the scope of such laws must be as broad as possible and that no public records 
should fall outside of the scope of the Act. The interests of justice have not beenill-served in 
New Brunswick in the past 30 years by having Attorney-General records subject to the Act and 
New Brunswick would be setting a very poor precedent in Canada and for jurisdictions 
elsewhere by enacting an exclusion such as the one proposed in Bill 89. I would urge the 
government and all parties to reconsider this exclusion. 
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III The abandonment ofPOPIA 's ten privacy principles 

On the privacy side, I note that none of the concerns raised in our submission on Bill 82 were 
addressed in the new legislation. The abandonment of the ten privacy principles as set out in the 
current Protection of Personal Information Act is of concern as these ten principles are reflective 
offederal Personal Information Protection and Electronic Documents Act as well as provincial 
privacy legislation. They are founded upon OECD principles which are increasingly referenced 
in privacy laws around the world and the consensus view has adopted this same enumeration of 
principles as a universal standard. Moving away from these well-established principles and 
basing New Brunswick law upon a Manitoba model that predates these several, more recent 
developments is a step in the wrong direction. I would urge government and all parties to keep 
New Brunswick privacy rights current with existing global standards by maintaining the 
statutory Code of Practice established under the current Protection ofPersonal Information Act. 

In conclusion, I salute the efforts of Government over these past several months to bring about 
significant reform to New Brunswick Access and Privacy laws. From the outset of my mandate 
as Ombudsman, I have repeatedly stressed the importance of modernizing our laws in this area 
and making more significant and comparable investments in promoting and securing the access 

and privacy rights ofNew Brunswickers. I remain hopeful that with the establishment of new 
laws and an independent Commissioner's Office that New Brunswick can be a leader in this area 
of good governance once again. It is for this reason that I make this further intervention, seeking 
the consideration of members on all sides of the Legislative Assembly, for some modest but 
important amendments aimed at better accountability and good governance in our Province . 

• 

Bernard Richard 
Ombudsman 

cc. Michael Murphy, Government House Leader 
Bev Harrison, Opposition House Leader 
Loredana Catalli Sonier, Clerk 
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